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	Ladies and gentlemen, I really appreciate the opportunity to speak to the government contracting community about this very important aspect of doing business with the government. I must admit however, that I am somewhat intimidated by this group since after all, I am simply a commercial business manager and you folks have all the neat guns and cool weapons systems! 
By way of an introduction, my company, Corning Incorporated, is a Fortune 300 firm, in spite of two spin-offs that reduced the size of the company by 1/3 and 1/3 again within the last 5 years. The first reduction spun off our pharmaceutical testing and life sciences businesses and the latest reduction involved our consumer products division being bought out by Borden. Our consumer products are probably well known to most of you since they include many household names such as; Corningware™, Visions™, and Corelle™ dinnerware and cookware. In the Corning valley we jokingly refer to the latest spin-off as "The Blue Cornflower has now been eaten by Elsie the Cow." 
The company itself is commercial, with less than 1% of its sales coming from the government. As a "part time" government contractor we have found it difficult to do business with the government, mostly in the accounting and intellectual property (IP) areas. We participate, however, in many high technology markets which are of great interest to the government. To maintain and grow our businesses, we have invested annually between 4-6% of our gross sales back into R&D. This is a much higher number than most manufacturing companies, and we have been doing this for at least the last 25-30 years, that I have been associated with the company. We have been considered by many to be the foremost research lab in the world for inorganic materials. 
However, everything I mention today is not unique to Corning Incorporated and should not be construed as an official Corning position, but rather a commercial high tech position. It is common to every high tech firm selling commercial products. We all have a common interest with regards to intellectual property (IP), which has evolved over the years as we fiercely compete in our commercial markets. 
As Dr. Gansler mentioned in his keynote address, we currently have two sectors of the American economy, the government and commercial sectors. The military would like to avail itself of commercial technology to keep its weapon systems at the cutting edge. After all, the American economy is the strongest in the world. Why can't we use it to our advantage over our adversaries? 
How did these two parallel sectors of the economy come about? One of the key problems is intellectual property. The FAR (Federal Acquisition Regulations) was drafted to economically use public money to procure goods and services needed by the government. These well-intentioned procedures very effectively took out most of the profitability from the business. Indeed roughly ten years ago, prior to procurement reform, in the late 80's and early 90's the government rules so limited profit that people said government business had been relegated to "morons and crooks". Morons, because there was no return from government business and they didn't realize it, and/or crooks, because they have always gravitated to the public sector, because there was money to be had there. Indeed with the proliferation of regulations in the late 80's it seemed like we were involved in a deepening cycle, where more and more regulations came out in response to the crooks' wicked schemes. Human creativity being what it is, the crooks always came up with ever so clever ways to circumvent the regulations, and so on, repeating the cycle.
I believe the problems of the FAR are really created because it is based on an archaic market model. This model assumes that there is an open and free market for goods and services needed by the government. It has worked well in the 1 9th and perhaps most of the 20th century, but this model is no longer valid commercially, especially for high technology.
The study of business has shown that there are many market models used in different industries. Most of these are no longer simplistic free markets as envisioned by the FAR. Business schools across the country teach many of these models, as any MBA can tell you. There are many different business strategies for success, and these have been proven in many complex markets.
As an example, the free and open competition modeled from the FAR most approximates a commodity market. The strategy for success in this kind of market, taught in business schools across the country, is to cut costs below your rivals so that you become the low cost producer. A11 overheads have to be cut to the bone, and because R&D is a business overhead, it is usually eliminated. This is obviously not a high technology market! 
Commercial high technology markets are very different. The FAR regulations do not recognize it because it is not free and open competition, contrary to political correctness. These markets have very different characteristics, which have been studied profusely by marketing professors. These characteristics are: 
1) Very real barriers to entry to limit competition 2) Product differentiation using technology which limits product choice 3) High R&D investment to keep ahead of competitors 4) High profitability - which by the way, the FAR doesn't recognize.
Although these characteristics sound very un-American, our commercial high tech industry has been and is, very successful at beating out all comers. Indeed it has been a major factor in our economic prosperity, we are the envy of the world! 
Let's review for a moment, these criteria for high tech success for a commercial company, since they're so important. Elaborating, these again are: 
1) Barriers to market entry - usually these barriers consist of needed high investments and/or a daunting technology position for competitors to challenge. As an example, if you wanted to compete with Intel for microprocessors, the investment for a single semiconductor fab line is approximately $1 billion dollars. Another factor is their technology position, which is another effective barrier. How did they create this? By their technical know-how or intellectual property! 
2) Product differentiation in high tech markets is created by product performance with intellectual property. Essentially, you want to be able to do what no one else can, so that you can charge more money for your product. The improved performance enables your customer to achieve even more value than the price you charge over your competitors. 
3 & 4) This high profit that one makes is key to maintaining your competitive position. It enables you to reinvest in R&D to create more intellectual property, which maintains your superior performance, and hence, your competitive advantage. You always have to have a differential advantage over your competition, otherwise your profitability drops. Why would anyone buy your product at higher cost, if all you are offering is mundane performance? 
In this situation then, how do commercial companies handle government contracts? Very carefully! There has to be a clear strategic reason to take a contract and, contrary to most government contracting personnel's expectations, it is usually not cash. It is to improve our commercial market position, perhaps to gain access to government technology. There will always be technology areas of critical strategic importance, to the company, which will never have government contracts. An important corollary to this fact is that our government contracts will usually only be in areas of less economic importance to the corporation. 
Even then, we have to be extremely careful, to prevent giving away our commercial IP position. Technical reports are carefully written and screened to minimize the commercial value that is given away. This, however, is not to say that the value to the military is not large. Indeed, most of our contracts provide an enabling technology to the military, so that they can successfully complete their mission. 
There are 3 basic kinds of IP; trade secrets, patents, and copyrights. Trade secrets and patents are important to manufacturers, and copyrights are generally used by software companies. 
The FAR patent clause is relatively benign. A royalty free license to the government is OK, as it permits the public to recover value from its spent taxes. One is looking to the commercial markets anyway to recover one's investment. One bad part of the clause is that trade secrets are not possible, since one has to report all inventions or lose them to the government. 
The FAR data rights clauses are an entirely different matter. The spirit of the clauses is very far reaching. Every bit of technical data funded by the government is accessible, and includes even partially government-funded projects. As long as there's a dollar of tax money in the project, all technical data is owned by the government. This includes such details and mundane facts such as lab notebooks, machine settings, even serial numbers of equipment, in short, everything. Certainly most contracting experts can attest that this is not the usual way government contracts are practiced, but this legal problem is overhanging every commercial contractor. I believe this needs a major rewrite of these clauses, so that commercial entities can protect their IP. We do recognize the need for the government to own the IP for weapons and purely government products, but commercial products and technology should be exempt to prevent the distortion of commercial markets. 
The key points then are these: 
1) Commercial technology is almost always developed for commercial markets independent of government needs. (perhaps this could be used as a criteria to separate commercial and government products) 
2) Intellectual property (IP), provides a real product differential advantage enabling your products to do what no one else can. 
3) Commercial profitability is dependent on this product differential advantage 
4) High profitability is required to fund technology development for new products, and to maintain your market advantage. A suggestion perhaps for the FAR, would be to calculate profit after the R&D expense is added as a separate cost, (and use GAAP, generally accepted accounting principles, instead of CAS, the cost accounting standard. The commercial world does not use CAS, because it is a high cost accounting system). 
In any case, the government needs to understand the market forces in the commercial world, especially among the high tech industries. Technology dissemination, a goal in many government programs, will stop commercial development of a technology. It's not politically correct, but allowing people to make money is not bad. Investments follow profitability, something which we all follow I'm sure in our personal lives. 
The government should also buy technology on a real need basis. Not every technology will succeed, as not all military systems will get fielded. Every contingency does not need to be covered, because it costs money to cover every possible outcome. Commercial development occurs only on a need basis and is very cost effective. Examine the cost/benefit ratio of the different contingencies and trust your program managers to know the difference. 
Also, recognize that technology alone does not make a business. Things like quality, reputation, service, availability, etc. are all necessary for economic success. Industry leaders got that way because they supply the best economic package at the best price for their customers. Government, in the guise of social equity, has actually avoided doing business with industry leaders, and has suffered inefficiencies because of it. 
In summary, I have tried to communicate the market differences between the government and commercial worlds. The regulations need to be updated to fit the actual market realities. I don't pretend to know the answers, but objectively compare best business practices, in the companies that provide the goods you require. Use the best technology for the military, whether it be developed by commercial, or government suppliers. A more cost effective defense is what we all strive for. We need an American industrial base that uses our economy as a differential advantage for our military. 











